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Y pues es el fausto dia/ que se cumple el ano vuestro/ de dar perdon al
convicto/ y dar libertad al preso/ (...)/ Vos sois principe cristiano/ y yo,
por mi estado, debo/ pediros lo mds benigno/ y vos no usar lo sangriento./
Muerte puede dar cualquiera;/ vida, solo puede hacerlo/

Dios: luego solo con darla/ podéis a Dios pareceros

Sor Juana Inés de la Cruz, Inundacion Castdlida (1689). Con ocasion de
celebrar el primer ano que cumplio el hijo del sefior virrey, le pide a su
excelencia indulto para un reo, vv. 161-164; 181-188

1. Introduction: the foundations of a double-faced institution

Freedom and imprisonment. Benign and bloody. Death and life. The poetry
of Sor Juana Inés de La Cruz, exquisitely baroque as it could only be, tes-
tifies the incessant clash of opposites. This Mexican nun from the Spanish
siglo de oro embodied in her own life and work the contrasts that pervaded

x‘Pesquisa realizada no ambito do projeto "Historia do Direito Penal Brasileiro em Perspectiva Comparada
entre os Século XIX e XX" (edital Demanda Universal 1/2017, FAPEMIG)

++PhD candidate in Teoria e Storia del Diritto at Universita degli Studi di Firenze. Master and Bachelor of
Law at Universidade Federal de Minas Gerais. Member of Studium Iuris — Research Group on the History of
Legal Culture (CNPq/UFMG). Email: arthurbarretto@gmail.com. Orcid: 0000-0002-6906-0998.

Direito, Estado e Sociedade = n.59 p.84a109 jul/dez 2021



The mild weapon of the crown: making the constitutional value of pardon with public
opinion and the interference of the moderating power over the judiciary 85

her poems: writer of pieces of religious devotion and ardent love, a Mexi-
can native in the court of the Spanish viceroys, a scholarly and intellectual
woman in a world dominated by men. In the verses cited at the epigraph to
this work, Sor Juana appeals to the son of the viceroy of New Spain, in his
first birthday, to pardon a man about to go to the gallows. The boy, though
less than a year old, was already lavishly covered by titles and riches; yet, as
the nun bravely pointed out, anyone could take life — even a one-year-old
baby — but only God, who came to the world himself as a fragile baby in a
manger, could give life. Pardon was able to encapsulate these contrasts and
make alike the rich and the poor babies, king and God, the doomed and
the powerful, by allowing them to spare the life of a helpless man.

Regardless of the stimulating theological and artistic dimensions of
mercy, my interest here will be on its legal features. Yet, even in law, royal
pardon is a compound of opposites. I am referring to its dubious nature as
both a feature of criminal and constitutional law. Pardon, as the suspen-
sion of punishment, obviously lies in the field of criminal law. Previous
studies, referring to multiple times and jurisdictions, showed how pardon
can introduce new attenuating circumstances', help to cope with habits
of private negotiation?, take into consideration social norms and moral’,
ease prison management®, pave the way for the creation of parole’, among
several other connections with state punishment. However, pardon has
also an important constitutional value: it showed the magnanimity of the
ruler®, it was a valuable tool for the administration of revolts’, it could de-
liver transitional justice® and rendered the executive branch able to bypass
legislative inaction®. After all, royal clemency is a display of discretionary
power that is problematic even today'.
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These constitutional features generally tended to be seen as anomalies
after the great criminal reforms of the 18" and 19" centuries. Conversely,
in the Early Modernity, pardon was a fundamental part of the very logic of
criminal law'!. The penalties that were so stark back then must be compen-
sated by the providential mercy of the sovereign; statutory law would instill
fear, and the magnanimity of the monarch would be repaid by love from
the citizens. The cycle would allow the political power to rule its citizens
through a constant duality'?. The modern way of thought rejected this rea-
soning, claiming that penalties had to be softer and more certain; pardon
would undermine this task. This led prominent figures of 18®-century re-
formism to reject that royal mercy would be needed in a well-designed sys-
tem of criminal law; famously, Beccaria claimed that pardon was the most
beautiful prerogative of the crown', yet it would become unnecessary if the
laws were adequately crafted'*. Kant also generally rejected the institute,
with few exceptions'. This hostile intellectual environment led to several
changes in the daily functioning of the institute in the 18" century'°.

Therefore, at the dawn of modern legal thought, pardon was rejected
in the intellectual world. It was retained, however, in almost all jurisdic-
tions of the western world, with the most prominent exception of revo-
lutionary France!’, and was still constantly used in almost every jurisdic-
tion'®. Actually, its constitutional features were the ones being rejected, as
they were more in line with the logic of early modern governance.

However, these aspects were still present in 19"-century Brazil, as the
historiography has already shown for some contexts. For example, royal
mercy helped to cope with the revolts from the Regency period and with
the transition from the Ancien Régime penal order to the modern codified
logic'. Tt also helped to abolish the death penalty: from 1876 onwards, the
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emperor started to pardon every capital conviction, creating a conscience
that such kind of penalty did not integrate the Brazilian legal order any-
more, even though it would not be formally stripped away from law books
until 1890%. Royal mercy also played a prominent role in the quest for
the abolition of slavery?'. In fact, the power to pardon was present in the
constitution®?, not in the criminal code. However, we still lack a compre-
hensive analysis of the constitutional dimension of pardon, which can also
enlighten the relations between the moderating power and the judiciary,
and how the theoretical assumptions regarding the nation and its repre-
sentation worked on daily practices. This is the gap this paper aims to fill.

My approach towards the problem will be divided in two parts. First, I
will investigate how the public opinion treated the institute and how pub-
lic discussions were able to shape pardon. As we shall see, public opinion
was an important part of 19"-century constitutional theory, and its analysis
is important to understand the mutual connections between the monarch
and civil society. In the second part, I will analyze how the Brazilian em-
peror, while using pardon, managed to interfere in some parts of the legis-
lation in order to make it operate better.

2.The voice of (a certain) people: the constitutional dimension of
public opinion in the parliament, the press, and the Council of State

There is more than only law in each constitution, and non-legal instruments
are meant to fuel its mechanisms. This is particularly true for 19"-century
constitutions, in which the absence of judicial review led to most of its
issues being solved by politics*®. The main conceptual resource to perform
this task was the notion of public opinion. Both “high” and “low” Brazilian
legal cultures considered it an important cornerstone of the constitutional
order. This public opinion corresponds to the voice of the “people” in the

20 RIBEIRO, 2005, p. 306.

21 PIROLA, 2016.

22 Art. 101, § 8% “Art. 101. O Imperador exerce o Poder Moderador: (...) VIII. Perdoando, e
moderando as penas impostas e os Réos condemnados por Sentenca” (BRASIL, 1824).

23 As said by Juda Ledo Lobo and Luis Fernando Lopes Pereira (2014, p. 188), “the concept of
constitution was highly political” (original: o conceito constituicdo continha acentuada politicidade).
A clear example of this situation is judicial review. In Brazil — as in many continental European
constitutions — its responsibility would fall into the hands of parliament, public opinion and
other political agents, rather than the judiciary (CONTINENTINO, 2015).
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public sphere, which can evaluate the acts of public servants to render
them accountable for their acts. The publicity of state acts, contrasting
with the “tradition of secrecy”* from the Ancien Régime and early 19" cen-
tury, would allow for a consistent responsibility of state officials. This link
between publicity and responsibility would be bridged by public opin-
ion?’, which would allow the evaluation of the actions of public servants
by citizens. Public agents would then feel constrained even when there was
no legal coercion; and if a sanction was prescribed, there would be scrutiny
of its application. It was held as a fundamental concept of the constitu-
tional theory of liberalism?®, capable of bridging the gaps that remained in
the constitutional architecture and enabling the supremacy of the people’s
sovereignty?’ to be implemented within an otherwise exclusionary institu-
tional framework.

Public opinion would be expressed through the press®®, the right of
petition (direito de peticdo), or ultimately in the elections®. In a public dis-
cussion that connected scholarly references, parliamentary debates, and
daily press®, the “nation” could express itself directly and help to guide its
own destiny.

In Brazil, both the parliament and the emperor were deemed by the
constitution as representatives of the nation’'. Therefore, they could both
express the public opinion — or be guided by it. As pardon was capable to
interfere in the decisions of another branch — the judiciary — which was
not considered as a representative of the nation’* and neither regarded in

24 MANNORI; SORDI, 2013, p. 180.
25 LOBO, 2017.

26 Which means that the concept of public opinion appeared in the Brazilian public debate
around the 18205 (NEVES, 2014).

27 BROTERO, 1842, p. 21.
28 LOBO; PEREIRA, 2014.
29 SARASOLA, 2006.

30 LOBO, 2015.

31 Which excluded, for instance, the judiciary. Cf. art. 10 of the 1824 constitution: “Art. 11.
Os Representantes da Nacdo Brazileira sio o Imperador, e a Assembléa Geral” (BRASIL, 1824).
32 The judiciary was regarded by many jurists as a part of the executive branch, and only later
in the 19™ century there was a mode wide acknowledgement of a higher degree of freedom of

interpretation. Until that point, the judge must strictly follow the dictates of the parliament, the
true representative of the people. Cf. (STOLLEIS, 2014).
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a great fashion™, it could be a privileged tool to make the views of public
opinion resonate in concrete legal practice. I will then analyze the places
where public opinion could be heard and measure how it affected the prac-
tice of pardon.

Public opinion can be traced back to a few institutions in a place such
as 19"-century Brazil, which was so wary of popular mingling in politics.
In fact, the amount of people that could vote (“active citizens” in the con-
stitutional language) could hardly surpass 10% of the total population and
fell down to as few as 0,8% by the end of the empire’*. As the opinions of
so few were taken into consideration, we can also restrict the places where
something was deemed of public relevance. The palpable prophets through
whom the voice of the abstract people could resonate were the Council of
State, the parliament, and the press. The first one constituted one of the
main organs of the monarchy, being described as “its brain” in a widely
quoted remark by Joaquim Nabuco. Its daily operation has already been
detailed®, and there is a good account of the justice section®, which dealt
with pardon. I will talk about this section further on, as it was crucial for
the correction of legislation. We will concentrate now on the parliament
and, right after it, on the press.

The parliament expressed in a quite satisfactory fashion the wills of
a small and homogenous stratum of the population that could vote. Its
debates circulated widely in the newspapers, creating a sort of circularity
between sources. Though parliamentary records must be approached with
methodological conscience”, they are largely complete and allow a unique
glimpse into the political and ideological landscape of 19"-century Brazil.

One important occasion that allows us to see this in action are the de-
bates of the 1823 Brazilian constitutional assembly. Immediately after the
independence, in 1822, state-building was in question and the perpetual
risk of fragmentation of the newborn empire was constantly haunting the
political elites. Moreover, the constitutional features of the country were

33 The so-called anti-case law ideology — ideologia antigiurisprudenziale (CAVANNA, 2005,
p-4D).

34 CARVALHO, 2008, p. 395.

35 CARVALHO, 2008, pp. 355-390.

36 LIMA LOPES, 2010. For a critical evaluation of this work, cf. (LOBO, 2018).

37 For the risks of this kind of source, cf. (DANTAS; VELLOSO, 2018).
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not yet established’®, and the pardoning power, which would be assigned
to the monarch in the 1824 constitution, was still in dispute. For instance,
at least on one occasion, a congressman proposed a project to pardon sev-
eral inmates to celebrate the establishment of the assembly*. There was
also a discussion of a request for pardon from some navy workers; it was
rejected on the grounds that it should be considered only by the emper-
or*. The legitimacy of the institute was challenged*, and it was considered
as a possible solution to release those convicted under a law that would
soon be revoked*. This shows that the place of state mercy was not quite
clear in the early 1820s, though the mechanism was definitely seen as con-
stitutionally relevant.

However, the bluntest way to observe the public opinion on the issue is
through the press, where ordinary people could express their positions on
particular pardons or on the whole idea of state forgiveness. But the news-
papers also show signs of deeper trains of the legal culture. The constant
appearance of pardon-related material demonstrates that imperial clemency
was surrounded by an atmosphere of general acceptance by the public.

From the 1860s onwards, it is possible to see several discussions and
individual interventions on the proceedings of imperial decisions. Some
newspapers published full petitions from defendants®, allowing the public

38 For the process that led to the creation of the constitution and its intellectual genealogy, cf.
(LYNCH, 2014; SLEMIAN, 2009).

39 Proposition from Pereira Sampaio, tabled in 6th May 1823: “A assembléa geral constituinte
e legislativa do Brazil, desejando marcar o solemne e plausivel dia da sua installacio com o
sello de clemencia para com os desgracados cidaddos processados criminalmente, decreta o
seguinte: 1.° Serdo perdoados e immediatamente soltos todos os que ao tempo da publicacao
deste decreto estiverem seguros, afiancados, e prezos em qualquer das cadéas do Imperio por
crimes ndo exceptuados nos perdées que em occasiao de applausos se costumao conceder: e se
tiverem parte, além da justica, se livrarao como seguros. 2.° Gozarao deste mesmo indulto todos
os que pelos ditos crimes estiverem ausentes do Imperio ou homisiados, logo que se recolhio, e
se apresentem ao juiz da culpa dentro de 8 mezes contados da publicacao. do presente decreto.
Paco da assemblea, 4 de Maio.de 1823” (BRASIL, 1874).

40 BRASIL, 1874h [1823], p. 69.
41 BRASIL, 1874g [1823], p. 86.
42 BRASIL, 1874g [1823], p. 140.

43 Examples: “Correio Paulistano”, 17 October 1867; “Diario de Sao Paulo”, 6 April 1866;
“Diario do Rio de Janeiro”, 18 August 1870; “Correio Paulistano”, 19 December 1872; “Diario
de Pernambuco”, 22 May 1872; “Jornal do Comércio”, 5 May 1872 and 9 March1875; “A ac-
tualidade: orgao do partido liberal”, 3 May 1878; “Diario do Rio de Janeiro”, 18 August 1870;
“Diario de Pernambuco”, 19 July 1873; “Gazeta de Noticias”, 2 December 1889; “O Raio”, 10
September 1882.
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to understand the grounds of the pleas. Some people, without any direct
relation to the cases, published letters to the emperor calling for a par-
don request to be granted* or rejected” — and they sometimes received
replies*. A few times, the imperial delay to decide on specific cases was
censored*, and this also happened to denials of requests*. The granting
of some pardons was sometimes praised®, other times criticized™, and a
posteriori justifications were published — probably to recover the wounded
honor of the former convicted®'.

However, the place where royal mercy appears most frequently, espe-
cially after the 18507, is on the official records published by newspapers.
In these sections, the press listed all letters, communications, and deci-
sions made by some government agencies, usually from the same province
where they were published. They are of quite different natures, including
brief data such as the name of the plaintiff and what was being requested,
such as a demand for information from a judge, a request to annex some
documents to the petition, the sending of documents to the Ministry of Jus-
tice, among others. In the recordings of the Ministry of Justice, which were
published in several newspapers, it is normal to see the results of pardon
requests — granting, denials and/or the final penalty in cases of partial con-
cessions. Moreover, since the beginning of the empire, the press normally
presented in the first pages of newspapers the main news from abroad,
among them, there are frequently pardons granted by foreign monarchs.

The frequent reports of pardoning without any trace of surprise or
objection indicates that it developed an aura of ordinariness: the public

44 “Jornal do Comércio”, 6 May 1872.

45 Example: “Jornal do Commércio”, 1 October 1861, with the justification that the petitioner
had escaped; “Jornal do Comércio”, 12 January 1862; “Diario do Rio de Janeiro”, 10 December
1870; “Jornal do Comeércio”, 27 November 1873; “A reforma”, 16 May 1871; “Jornal do Co-
mércio”, 21 May 1882.

46 Example: “Diario do Comeércio”, 16 October1870.
47 Example: “Correio Mercantil”, 7 July 1865; “Jornal do Recife”, 2 July 1875.
48 Example: “A Reforma”, 8 March 1871.

49 Example: “Jornal do Comércio”, 20 February 1885; “Jornal do Comércio”, 21 April 1883;
“Gazeta de Noticias”, 21 July 1888; “A Patria”, 24 April 1867.

50 Example: In 27 March 1874, the “Jornal do Recife” defended the pardon of a person con-
victed to the death sentence that had waited for 30 years for the execution; “Provincia de
Minas”, 1 May 1881.

51 “O Paiz”, 11 April 1878.
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opinion treated it as part of the routine. Another proof of this situation is
the presence of prices for pardon petitions in advertising displaying the
prices of the services of one lawyer published in the capixaba press; this
indicates that petitioning pardon was a common service. Figures 1 and 2
show this peculiar practice’*:

Figure 1 - List of prices of the services of one lawyer. In highlight, the
price of a pardon petition.

Source: Published by “O Eleitor” on 2 January 1881.

52 A comparison between the prices of a pardon petition and the wage levels of 19" century
Brazil enables us to see how accessible a lawyer was. A study coordinated by Eulalia Lobo et al.
(1971) shows some valuable information. By the end of the 18807, a book-keeper of the Ordem
Terceira received 400 mil-reis and a caixeiro, 100. In 1874, a factory worker of the Ordem got
20 mil-reis. In 1858, a master mason got around 44 mil réis. In 1882, a mason aid received 29
mil reis. The rent of a cortico (slum) room was around 9-12 mil-réis in 1882. This means that
a pardon petition was not cheap, but not particularly costly either. Its price ranged between
two-thirds and one time and a half of manual workers. This is not quite different from the
prices currently set by the Brazilian bar (OAB), that frequently are beyond the minimum wage.
This was a value that probably prevented the use of lawyers by imprisoned slaves or underpaid
workers, but not by manual workers with a bit more experience.
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Figure 2 - Prices of the services of one lawyer. In highlight,
the price of a pardon petition.
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Source: Published by “O Espirito-Santense” on 9 April 1874.

We can take two conclusions from the previous discussions. First of all,
pardon was effectively incorporated into the consideration of Brazilian pub-
lic opinion of the 19™ century. It was held as a relevant procedure, which
was worth of a periodical critical assessment, based on the flux of concrete
cases; furthermore, through newspapers and sometimes the parliament, it
was part of the discussion on how the Brazilian society should be ruled:
what was moral or not, which behaviors were accepted or not, how the
State should act, among other issues. Second, there were almost no debates
on the legitimacy of the institute in itself: it was taken for granted.

3. How the nation of utopian dreams can be heard in tangible debates:
discussions of particular pardons

Now that we have established some general characteristics of the public
discussion on pardon, we can move on to a microanalysis of a few cases in
which specific pardons or particular aspects of it were questioned by the
public opinion. By doing so, we will be able to understand how the trends
described in the previous section concretely unfolded in the daily life of
the Brazilian monarchy.

Much of the public discussion developed in both press and parliament
happened in the turbulent decades of 1830 and 1840. Right after the resig-
nation of Brazils first emperor, Pedro I, national unity was put in question,
and many revolts popped throughout the empire. To a large extent, this
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alarming situation came to an end only after 1842, when the crown’s heir,
Pedro II, was enthroned. This event should have taken place once Pedro
had reached the age of 18, but it was advanced in four years. Some upris-
ings still had to be fought, but the most critical years of state-building were
behind the crown.

Pardon was frequently used after the end of revolutions to finish the
turmoil and to please and integrate the former leaders of the uprisings.
For instance, the “Farrapos” war, a separatist conflict in the province of Rio
Grande do Sul that developed throughout 10 years from 1835 to 1845,
was followed by pardons and amnesties. There was some discussion in
parliament regarding which legal option should be preferred> and criti-
cism of royal forgiveness altogether’*. Regarding the “Sabinada”, from Ba-
hia, there were some attacks in the press to the possibility of conceding
amnesty to the rebels”. Some people suggested that it would be better to
pardon them, in a more individualized analysis of each case, rather than
grant a global pardon®. This last option would, according to some, re-
produce the impunity that was regarded as endemic to Brazil and one of
its most dreadful evils. By mid-1840s, some even talked about a “terrible
clemency™’ that only favored the friends of government™.

Nonetheless, one of the main discussions on royal mercy followed the
more obscure revolta do ano da fumaca (“riot of the smoky year”) that took
place in Minas Gerais in 1833. The reasons of the revolt seem to be op-
position to certain leaders of the provincial government®. Tensions were
high following the disputes between centralists and federalists in previous
years; after failed attempts to reform imperial institutions, some soldiers
freed the prison inmates of Ouro Preto, back then the capital of the prov-
ince of Minas Gerais, and proclaimed the fall of the president of the prov-
ince. Bernardo Pereira de Vasconcellos, a future prominent conservative
politician, tried to seize power in defense of legality, but was imprisoned.

53 BRASIL, 1874a [1844], p. 142; 1874f [1843], p. 308.
54 BRASIL, 1874a [1844], p. 185.

55 “Diario do Rio de Janeiro”, 31 January 1840.

56 “Jornal do Comeércio”, 31 January 1840.

57 “O Brasil”, 18 January 1845.

58 “O Brasil”, 8 March 1845.

59 SILVA, 1998.
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Meanwhile, the president of Minas Gerais ran away to Sdo Jodo del Rey
and both he and the insurgents tried to gain recognition from the central
government®. The regency, however, sent some soldiers and incarcerated
the rioters, putting an end to the turmoil.

Among the leaders of the conspiracy, there was the engineer Joao de
Verna Bilstein. He was fired from a government position in the previous
year and was trying to find other office. More than one year after the events
in Ouro Preto, the central government used pardon to reduce his penalty
from perpetual forced labor [galés] to exile to the province of Rio Grande do
Sul®. The outraged president of Minas Gerais, Limpo de Abreu, resigned
explicitly stating the commutation of Bilstein’s sentence as the reason®. This
dramatic quarrel was followed by some discussion in the press and agitation
of the public opinion. Many municipal chambers and groups of inhabitants
of some cities published petitions in the press against the central govern-
ment — in particular, against the pardon granted to Bilstein — and in favor
of Abreu,; that was the case of Lavras®’, Mariana®, Campanha®, Curvelo®,
Queluz®, Sao Joao del Rey®®, and even the capital Ouro Preto®.

Some criticized the commutation into exile to another province, for it
would simply displace an agitator that could bring unrest to another part
of the empire™. Others were more direct, insinuating that the pardon had
been obtained by corruption”. Newspapers connected with the govern-
ment, however, defended the measure™, arguing that criticism was only an
attempt of the opposition to destabilize the rightful leaders of the regency”.

60 BARATA, 2014.

61 “Correio Official : In Medio Posita Virtus” (R]), 29 November 1834, p. 2.
62 “Correio Official : In Medio Posita Virtus” (R]), 23 December 1834, p. 2.
63 “Astro de Minas”, 29 January 1835.

64 “Astro de Minas”, 29 January 1835.
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68 “O Universal”, 12 January 1835.

69 “Jornal do Comércio”, 12 January 1835.

70 “O Sete de Abril”, ed. 210, 1835.

71 “Astro de Minas”, ed. 1114 de 1835.

72 “Correio Oficial”, 23 October 1834.

73 “Correio Oficial”, 27 October 1834.

Direito, Estado e Sociedade = n.59 jul/dez 2021



926 Arthur Barrétto de Almeida Costa

Moreover, they considered the penalty to be harsh even after the com-
mutation and defended that it should have become even lighter™. Others
said that it was not the government's fault, as the congressmen from Minas
Gerais themselves had recommended the commutation™.

A few days later, a congressman even felt compelled to publish a letter
in the press arguing that the constitution did not allow the government to
unmake its decision’. The fallout became unbearable, and the minister of
justice resigned’’, amidst accusations that the pardon given had been only
an attempt to demonstrate authority™, which actually showed the weak-
ness of the government™. The “Sete de Abril”, a newspaper controlled by
Bernardo Pereira de Vasconcellos, attacked the minister® and highlighted
how divisive and reckless his decisions were®. By the end of the day, Bil-
stein received a second commutation; this time into expulsion from the
empire for 15 years® — a penalty known as desterro para fora do império.

The case, however, had little to do with pardon. As the newspaper
“Mutuca Picante” said, Bernardo Pereira de Vasconcellos used the situation
to get revenge against the government, who refused to offer him a minis-
try®. The disputes between “Mutuca Picante” and “Sete de Abril” over the
pardon of Bilstein actually reflected broader political disputes concerning
the abolition of the slave trade®. The discussions on royal mercy were
merely a proxy for the fight between political groups. Pardon was an im-
portant part of Brazilian political life; its political valence meant that much
broader disputes could take place over this common background.

After the turbulent years of the regency, pardon would be discussed
once again in the 1860s; this time, regarding the Paraguayan War, the
biggest armed conflict that ever plagued South America. The government
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started to pardon convicted men under the condition that they would join
the Brazilian Army and take part in the warfare. However, there was no
legal provision allowing the emperor to impose conditions over mercy. In
1868, this strategy would be heavily criticized in the Senate by the oppo-
sition®. Some senators argued that Brazilian law did not allow this kind
of procedure®. Moreover, it put at stake some factors that were not meant
to be considered when deciding the granting of pardon: instead of the
atonement of the convicted, the government would decide based on its
military convenience®”. But this discussion was not fruitful, as the emperor
continued to pardon. However, it is interesting for it shows public opinion
being expressed in the parliament. As a matter of fact, these parliamentary
discussions did not concern any kind of legislation and were not meant
to create any further legal obligation. On the contrary, they were meant to
develop an interpretation of the law already in force, and to influence the
application of such interpretation by the moderating power. The Paraguay-
an War was not the only occasion when members of parliament tried to
censor acts of pardon from government officials®*® — though probably this
incident was just an excuse to inflict political damage.

Another example of great public discussion on pardon were the re-
actions to the systematic commutations of all death penalties after 1876.
Many farm and slave owners, noticing the increasing numbers of royal
clemency, started to criticize the government and even the emperor, stating
that he had in fact abolished a law, something that was not part of its con-
stitutional functions. These debates were held both in the press and in the
parliament. I will not detail such discussions, as previous historiography
has already discussed these issues®.

Pardon, therefore, was not kept hidden in the dusty shelves of bureau-
cracy: it was, conversely, often scrutinized by the grand tribunal of public
opinion. It appeared both in the newspaper pages and in the parliament
chambers, being the object of sometimes heated debate. This is a strong

85 BRASIL, 1874d [1868], p. 134.
86 BRASIL, 1874c [1867], p. 274.
87 BRASIL, 1874c [1867], p. 24.

88 For instance, the criticism of dep. Saydo Lobato against the president of Rio Grande do Sul
(BRASIL, 1874b [1855]).

89 RIBEIRO, 2005; COSTA, 2019a.
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sign that, at least in 19™-century Brazil, royal mercy was not treated as a
mere formality that belonged to cold formularies: it was an integral part of
political life and was frequently called into action to solve dramatic con-
vulsions. As such, it had to be discussed by citizens. Public opinion tried
to control, or at least evaluate the flux of pardons. It would then be able to
help the nation to keep a close eye in an imperial prerogative that, as such,
could not be restrained by the judiciary, and upon which the legislative
could not rule.

4. From the ethereal heavens down to the dusty courts:
corrections of judicial procedure

Pardon, as a source of discretionary power, can enable the central govern-
ment to interfere in the daily functioning of the judiciary branch. It has al-
ready been shown how important legislative changes in 19"-century Brazil
were preceded by consistent commutations of penalties which paved the
way for corrections in the deficient laws then in force. This was the case
with the abolition of death penalty, with the Law of 10 June 1835 and with
the creation of revisdo criminal®®. In this section, I would like to discuss
how more specific aspects of Brazilian law, that had most to do with the
daily functioning of the judiciary, were adjusted with the help of pardon.
One important issue in 19"-century Brazilian law was the reception
of the jury. Inspired by its European counterparts, Brazilian legislators in-
troduced this kind of procedure in the 1832 Code of Criminal Procedure.
However, many aspects of it were left without proper regulation. When
some problems arose concerning both form and content of the decisions,
pardon became a useful resource in the pursuit of more acceptable results.
In the harsh environment of a society based on slave labor, the rulings on
the crimes committed by those in captivity would hardly be fair. Actually, the
members of juries would frequently be slave owners, something that could
result in convictions based on little evidence. Sometimes, the Brazilian Coun-
cil of State would use the argument that there was not sufficient evidence to
recommend the reduction of penalty to the moderating power”!, even though

90 COSTA, 2019a.

91 The council of state was sometimes consulted before the imperial decision, but the emperor
generally followed its opinions. For the second council of state, that existed between 1824-
1834 (COSTA, 2019b).
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the measure of punishment, as established in the 1830 criminal code, should
be fixed considering only the guilt of the defendant, not the amount of evi-
dence. Notwithstanding that, the Council of State recommended the commu-
tation of the penalty of a slave in 1854 on the grounds that there was enough
evidence to consider him guilty, but not so much that would authorize a
death sentence®. The same was reported almost 15 years earlier in parlia-
ment”. The Council of State also recommended commutations when the jury
did not consider the fact that the defendant was a minor™.

There was also discussion on procedural matters. Some defendants
attempted to obtain a commutation on the grounds of procedural nulli-
ties that otherwise could not be fixed”. One debate, held on 28 January
1854%, clarifies how the Council of State dealt with procedural issues in
a quite creative manner. Elias Velloso de Oliveira was sent to the galleys
due to a sentence for murder; against the verdict, he filled an appeal called
protesto por novo juri (“protest for a new jury”) and got a new judgment,
in which he received a death sentence. He then applied to the Council of
State for pardon; the judge, in the report sent to the council, stated that
there was no sufficient evidence to convict Oliveira, but the tribunal could
not rule on the merits of the sentence, only on the formalities. Therefore,
he asked for the Council of State to pardon the defendant. The Councilors
stated that there was not enough written evidence of the crime, but most of
the procedure of the jury was developed orally, and they should consider
that there was oral evidence that had not been written down. However,
aware that there were two juries with conflicting verdicts, they decided
that the votes in both juries should be summed; as the result would be in
favor of the defendant, he should then receive a commutation. According-
ly, the Council maintained the consideration of the special oral structure of
the jury and also held the interpretation that an appeal could not lead to a
worse result for the defendant. They did so by inventing a procedure that
was not in the code: the fiction of a single jury made of the two that existed
before. It was a rather creative way to pardon on procedural grounds.

92 CAROATA, 1884, p. 465.
93 In 3 November 1841 (BRASIL, 1874e [1841]).
94 CAROATA, 1884, p. 610.
95 CAROATA, 1884, p. 177.
96 CAROATA, 1884, p. 397.
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The Council of State also discussed the requisites of crimes in its de-
bates on pardon. For instance, he pardoned a defendant that committed
the crime of injuria (insult) through a private letter; the judiciary consid-
ered that there was no need to use a public mean to commit the crime,
while the Council of State thought otherwise®”. This sort of crime, how-
ever, was considered private in Brazilian doctrine; that is to say, one that
offends only a citizen, not the public order; therefore, some people said
that even the emperor could not pardon such offenses®.

Other examples may be recalled. On one occasion, the judge informed
the Council that there was no adequate place in his county (comarca) where
convicted people could serve sentences of prison with labor; some of them
were being treated as if they were sentenced to the galleys. The councilors
suggested a commutation to compensate the extra harshness of the sen-
tence®. In another case, a person sentenced to death got a commutation
after waiting 16 years for an execution that did not come; this was consid-
ered unhuman and the imposition of a suffering that was not mandated
either by law or by the sentence!®.

These cases show us an important characteristic of 19"*-century Bra-
zilian law — especially regarding criminal issues. The Council of State,
through the emperor and his pardoning power, could control the actions of
the judiciary branch. Whether judges had forgotten to take some circum-
stance into consideration, had failed to conduct the procedure, or simply
had taken bad decisions, the central power could always, through pardon,
mild the conditions the defendants had to face. Moreover, this did not con-
cern only judges. Decisions of jurors were also scrutinized by the central
government, and the councilors did not hesitate to reform decisions they
considered unlawful or even unreasonable. This showed how great was
the power wielded by monarch and its immediate aids, but how it also car-
ried a great risk. Doctrine sometimes criticized how the moderating power
interfered into the judiciary branch because it seemed like some sort of
micromanagement that could easily turn into despotism. Pinto Junior, in
1874, explicitly stated those risks:

97 BRASIL, s/d, p. 24.

98 “Jornal do Comeércio”, 26 de marco de 1871.
99 CAROATA, 1884, p. 100.

100 CAROATA, 1884, p. 395.
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the interference of royal power in the creation of laws and in the action of
the executive branch, though broad, is not of so dreadful consequences, as it
is the case with its so immediate and direct interference in the judiciary. The

feudal times, when justice was made in the name of the king, are gone'".

Feudalism could be over, but the role of the emperor in the system of
justice was not. Justice was his inspiration, and pardon, his tool.

5. Conclusion: How archaic criminal devices can be turned into fruitful
constitutional ingredients

How could a seemingly insignificant and outdated instrument such as par-
don exercise so much power in the legalistic environment of 19"-century
Brazil?

Pardon, as a matter of fact, was deeply entangled with the logics
of pre-modern governance. It reinforced the king’s position as both the
judge of last resort and the good, forgiving father. Such logics did not suit
well the separation of powers that was so crucial to the legal absolutism!®*
of the 1800s.

However, Brazil had a peculiarity not shared with its European coun-
terparts. The tropical empire had enacted a fourth power: the pouvoir mod-
erateur from Benjamin Constant, enshrined in the constitution and de-
veloped in the Brazilian constitutional thought. The emperor, under such
institutional design, was not meant to simply wait for the political drama
to unfold: he both reigned and ruled, in explicit contrast with the English
constitutional experience. This rather peculiar situation implied that the
monarch could — and should — act as the expression of the public opinion
and represent the nation as a whole. As an active player, he should correct
the exaggerations and missteps of the other branches of government. This
was possibly truer for pardon than for any other royal prerogative.

As we saw, the emperor exercised his power from the top of a com-
plex system that involved both press and parliament. They would pro-
mote public debate to evaluate most aspects of the emperor’s actions and

101 PINTOJR, 1874, pp. 108-109.

102 Understood as the absolute grappling of law by the state, which, from the 19" century
onwards, start to act as the only possible source of law (GROSSI, 2010, p. 83; 1998).
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guide his otherwise unlimited power: they were the informal checks and
balances of a system that lacked judicial review. As a matter of fact, the
parliament itself was considered as a stage for discussion: its proceedings
were published daily in the newspapers, triggering all sorts of opinions
from members of the public. Moreover, the Brazilian General Assembly
could not only discuss legislation, but also examine the actions of the
executive and moderating branches. The written dissemination of pub-
lic documents, such as information on pardons, and opinions, letters and
commentaries, turned a sovereign prerogative that could be forgotten in
the drawers of bureaucracy into an object of public scrutiny. Therefore, the
emperor could act accordingly to the “requests from the nation” and, at the
same time, be criticized by the very same people when he failed to protect
the interests of the population.

Judiciary flaws could also be corrected, and the Council of State, as the
brains of the monarchy, would guide the actions of the emperor. The many
obstacles of criminal procedure could be corrected, and prison adminis-
tration would be turned into a more manageable task. But it is interesting
to notice how centralized this endeavor had become. The fortune of single
unimportant inmates from distant jails would be discussed in the highest
spheres of the Rio de Janeiro imperial court.

Pardon, therefore, gives us a meaningful glimpse into the functioning
of the Brazilian imperial government. A system that, in formal terms, relied
heavily on the emperor, but which was in practice also entrusted to some
other actors. The public opinion was central, and the press, though not
formally a part of the State, was crucial to the functioning of its engines.
The Council of State had an important role overviewing the State appara-
tus. And the quest for centralization was a crucial aspect of the daily activi-
ty of the court’s administration, as most of those institutions had their seats
in Rio de Janeiro. How successful those forces were, and the day-to-day
adversities of their tasks, however, are topics for another research.

As diverse as they are, legal institutes change constantly. Pardon en-
tered the 19" century as a reminiscence from the Portuguese Ancien Ré-
gime, but throughout the empire, it adjusted itself to the new reality of
Brazilian law. It became an important piece of constitutional engineering
and, as such, it is a privileged observatory of 19"-century public law and
its underlying ideologies.
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RESUMO: A graca é um instrumento ambivalente, com raizes tanto no direito pe-
nal como no constitucional. O objetivo deste trabalho é compreender a dimenséo
constitucional da cleméncia real no Brasil império. Analisei duas de suas principais
expressdes. Em primeiro lugar, tratei da opinido publica, que foi um dos principais
elementos da teoria constitucional do século XIX e investiguei como a sociedade civil
interagia com os comportamentos do Estado em relacéo ao perddo. Os principais as-
pectos abordados foram discussoes sobre a legitimidade da propria existéncia da graca
e a pertinéncia de perddes especificos. Em segundo lugar, tentei entender como o mo-
narca interferiu em certas partes do direito brasileiro para conduzi-lo a um melhor de-
sempenho. A principal area analisada foi o funcionamento do juri. O lugar especial do
perdao na paisagem constitucional brasileira do século XIX s6 pode ser efetivamente
compreendido com referéncia a particular separacio de poderes do Brasil oitocentista,
que concedia ao imperador um poder especial: 0 moderador. As principais conclusdes
foram que a opinido publica, expressa principalmente na imprensa e no parlamento,
teve um papel importante tanto na formacao do perddo quanto na sua legitimacéo; e
que o imperador, através do poder moderador, usou o perdao para lidar com alguns
maus funcionamentos da legislacdo brasileira.

Palavras-chave: graca, misericordia real, poder moderador, constitucionalismo oito-
centista, Constituicdo de 1824.

ABSTRACT: Pardon is an ambivalent tool, with roots both in criminal and constitu-
tional law. This paper aims to understand the constitutional characteristics of royal
clemency in imperial Brazil. I analyzed two of these features that can be deemed more
prominent. First, I looked into the public opinion, which was one of the crucial mech-
anisms of 19th-century constitutional theory and investigated how civil society inter-
acted with the state’s impulses regarding pardon. The main aspects I dealt with were
discussions on the legitimacy of the very existence of royal mercy and the pertinence
of specific pardons. Second, 1 investigated how the monarch interfered in certain parts
of Brazilian legislation to push it into a better performance. The main aspect handled
with recourse to pardon was the functioning of the jury. The special place of pardon
in Brazilian 19th-century constitutional landscape can only be understood taking into
consideration its connection with the particular Brazilian separation of powers, which
granted the emperor a unique moderating power. The main conclusions were that the
public opinion, expressed mainly in the press and the parliament, had an important
role in both shaping pardon and legitimizing it; and that the emperor, through the
moderating power, used pardon to cope with some malfunctioning of Brazilian leg-
islation.

Keywords: Pardon, royal mercy, moderating power, 19th-century constitutionalism,
1824 Constitution.
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